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]N THE UNITED STATES

FOR THE DISTRICT

DISTR]CT COURT

OF HAWAII

Civ. No. 05-00649 SOM/BMK

ORDER GRANTING SECOND MOTION
FOR SUMMARY JUDGMENT

HAUNANI APOLIONA,
individually and in her
official- capacity as
Chairperson and Trustee of
the Office of Hawaiian
Affairs, €t âI.,

f)of onrìrnl- c

and

STATE OF HAWAII,

fntervenor-
Defendant.

ORDER GRANTING SECOND MOT]ON FOR SUMMARY JUDGMENT

INTRODUCTTON.

Plaintiffs are individual-s who describe themsel-ves as

having "not l-ess than one-hal-f part" Hawaiian bl-ood. They

chal-lenge the manner in which the Office of Hawaiian Affairs

(''OHA"), the current trustee of a public l-and trust created by

the act through which Hawaii became a state, P.L. 86-3 (March 18,

7959), reprÍnted in 73 Stat. 4, 5 ("Admission AcL"), has been and

i s snend'ino r-ertain funds it controls. Pl_aintiff s aroue that OHAur!!J q!Yuv ur¡qu v¡rrf

i - r,i ^l rf ì na €^^^r1'l 'l î'.' h" qnanrli na .|- ho nrrl-r'l i ¡ | rrrq¡' mnnor¡ tnaÞ VI\JIctLJI¿V rCçlçLcl-L -Ld,W JJy eyçr¡vrrrV Ll¡ç yqvJru u!uÐL r[UrrEy LU

better the conditions of al-l- persons having any quantum of

Hawaiian blood, instead of restricting such spending to benefit
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nnl rz nennl e urhn I i Þa f ham haVe t'not IeSS than One-haf f r'>arl'lr1 LLv 
' 

L¿¡v¡rrt v¡rç rlqr! ¡rq! u

Hawaiian bl-ood.

To the extent Count I of the First Amended Complaint

seeks to hol-d the OHA trustees individual-ly l-iable for damages

under S 1983, the court grants the individual trustees summary

judgmentr âs the trustees are exercj-sing their reasonabfe

firlrrr.i:rrz irrrìrrmanl- in rìaforminina Þrnur l-n frrrl-lrar 1-ha nrlrn^qêe nfuvr¡rr¿¡¿r¡¡Y yulyvuvu

the trust. To the extent Counts I, If, and IV of the First

Amended Complaint seek injunctive relief or a declaration that,

under the Admission Act, the OHA trustees must use public trust

funds only for the betterment of the conditions of people who

have "not l-ess than one-hal-f part" Hawaiian blood, the court

rufes that the Admission Act is not so restrictive. The court

need not decide whether state l-aw requires the pubJ-ic trust to be

spent in the manner Pl-aintiffs advocate, âs this court has

al-readv dismissed al-l- state cl-aims.

rr. BACKGROUND.

The facts pertinent to this motion have been set forth

in previous decisions. See, e.9., Dav v. Apoliona, 496 F.3d 1021

(9'n Cir. 2001). In brief, the public trust created by the

Admission Act is to be used for one or more of five enumerated

purposes:

| 1 I for the snnnort of f he nnhl i r: sr:hooì 5 andL'l

other public educational institutions,
l2l for the betterment of the conditions of
native Hawaiians, as defined in the Hawaiian
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Homes Commission Act , 1920, as amended,
t3l for the development of farm and home
ownership on as widespread a basis as
possiblel,l t4l for the making of public
improvements, and t5l for the provision of
lands for public use.

P.L. 86-3, S 5(f), 13 Stat. at 6¡ see also Day, 496 F.3d at 7028;

Price v. Akaka, 3 F.3d 1,220, 7222 (9'n Cir. 1993) .

There is no dispute that Hawaii has delegated its

public trust duties arising under the Admission Act to OHA or

that the restrictions on the uses of the public trust apply to

OHA. See Price, 3 F.3d at L222 (noting that the restrictíons in

the Admission Act "apply to the use or disposal of the income by

OHA"). Under state law, "OHA is funded in part with twenty

percent of all- income derived from the S 5(f) public trust."

Id.; see al-so Haw. Rev. Stat. S 10-13.5 (1990) ("Twenty per cent

of alf funds derived from the public l-and trust shal-l be

e:¿nender-l hr¡ f ôHAl for l- he nìrrnôsês of f h'i s r:hanf er- ") , State lawLv¡¡.rJ t I

requíres OHA to use trust funds "for the betterment of the

conditions of native Hawaiians." Haw. Rev. Stat. S 10-3(1) ("4

pro rata portion of al-l funds derived from the pubJ-ic l-and trust

shall be funded in an amount to be determined by the legislature

and shal-l- be hel-d and used soleJ-y as a pubJ-ic trust for

the betterment of the conditions of native Hawaiians."). OHA

al-so receives other funds that need not be used for anv of the

purposes enumerated in the Admissj-on Act. See Day, 496 F.3d at

1030.
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Plaintiffs Virgil E. Day, Mel Hoomanawanui, Josiah L.

Irnnl-r,rl i Þ¡f riCk L. KahawaiOl_aa, and SamUel- L. Keal_Oha, JT.,¡rvvlrs!rt

(collectively, "Plaintiffs") cl-aim to be "native Hawaiians, " as

that term is defined in the Hawaiian Homes Commission Act

("HHCA")," 42 Stat. 108 (192L). Fírst Amended Complaint (March

10, 2006) 11 4. The HHCA defines "native Hawaiians" as "any

descendant of not l-ess than one-hal-f part of the blood of the

races inhabiting the Hawaiian Isl-ands previous to I778." 42

Stat. 108; see afso Rice v. Cayetano,52B U.S.495, 501 (2000)

(noting that the HHCA "defined 'native Hawaiians' to include 'any

descendant of not fess than one-half part of the blood of the

races inhabiting the Hawaiian Islands previous to IJ'78"') In

fhis orcler- the court uSeS the term "native Hawaiian" as definedv!sv! t e¡

in the HHCA.

As native Hawaiian beneficiaries of the pubJ-ic trust,

Plaintiffs claim that the OHA trustees have violated and continue

to viol-ate OHA's publ-ic trust duties by failing to use trust

funds "for the betterment of the conditions of native Hawaiians"

only, to the exclusion of other people. Pl-aintiffs chal.ì-enge

OHA's use of trust funds for the benefit of "Hawaiians" without
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regard to bl-ood quantum.l See, .e.g--r First Amended Complaint 51 11.

The First Amended Complaint asserts that Defendants:

(1) violated their rights under the Admission Act and the Equal

Protection Cl-ause of the Fourteenth Amendment, to the extent

those rights are enforceabl-e under 42 U.S.C. S 1983, by expending

public trust funds "without regard to the bl-ood quantum contained

in the definition of native Hawaiians in HHCA" (Counts I and II);

and (2) "breached their duty under the common faw of the State of

Hawaii and H.R.S. S 10-16(c) of fidelity owed to Plaintiffs as

'native Hawaiian' beneficiaries" (Count III) . AJ-though the First

Amencled Comnlaint is not enti re'ì rz clear about the rel-ief it

seeks, this court has rul-ed that, with respect to Counts I

through IIf, Pl-aintiffs seek damages against the OHA trustees in

their individual capacities, and decl-aratory and injunctive

rel-ief against the OHA trustees in their of f icial- capaci-ties.

See Order Dismissing Action (Aug. 10, 2006) at 4.

Count IV of the Fi-rst Amended Complaint al-so seeks the

fol lor^r'inrr cler-lar¡torrz rel ief:

To the extent that ;udicial decisions
and statutory and constitutional provisíons
do not clearly establ-ish that all J-and,
income and proceeds therefrom, received by

1 In this order, the court uses the term "Hawaiian" as
defined in Haw. Rev. Stat. S I0-2, which uses "Hawaiian" to mean
"any descendent of the aboriginal peoples inhabiting the Hawaiian
Islands which exercised sovereignty and subsisted in the Hawaiian
Isl-ands in 7118, and which peoples thereafter have continued to
reside in Hawaii. "
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OHA defendants directly or indirectly from
the S 5 (f) trust must be expended by OHA
Defendants for the betterment of the
conditions of native Hawaiians, Pfaintiffs
are entitfed to a declaratory judgment
holding that afl J-and, income and proceeds
received by OHA Defendants directly or
indirectJ-y from the S 5 (f ) trust must be
expended by OHA defendants for the betterment
of the conditions of native Hawaiians as
defined in the IHHCA] .

First Amended Complaint fl 32.

Pfaintiffs identifv four specific instances in which

thev sarz C)HA i c rrq-i na nrrÌ^rt i g tfUSt fUndS for nrlrrrclses nOt timited-"1 lJUlyvrvr

to the betterment of the conditions of native Hawaiians.

Plaintiffs say that public trust funds are being used to support

(1) proposed federal legisJ-ation commonly referred to as the

"Akaka Bill-, " (2) the Native Hawaiian Legal Corporation; (3) the

Nä Pua No'eau Education Program; and (4) Al-u Like. None of the

four matters expressly limits itsel-f to bettering the conditions

of only native Hawaiians.

On February 22, 2006, this court granted summary

irrrlamant_ ì - çaVOf Of tWO fOfmef OHA tfUS1- ooq l-l:r¡f r'n Hee and!q v v! v! uwv !v!¡rrç! vr¡n L! uÐ uvçD / v!qy Lvlr

Charl es Ota - ru'l ino f haf the statute of l_imitations barred

Plaintiffs' S 1983 cfaims against them. On March 10, 2006,

Plaintiffs filed a First Amended Complaint, reasserting the same

S 1983 cl-aims against Hee and Ota. On June 14, 2006, Hee and Ota

filed a second motion for summary judgment based on the statute

of limitations. Pl-aintiffs did not oppose this motion, see
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Statement of Non-Opposition to the Second Motion for Summary

.'r,rÄnmani- ar nefendants Hee and Ota (July 2I , 2006), and have

si-nce abandoned their claims against them. See Memorandum in

Opposition to OHA Defendants' Second Motion for Summary Judgment

(May 22,2008) at 2 ("On appeal, Plaintiffs did not appeal this

court's dismissal of cl-aims asainst Defendants HEE and ODA

Isic]") . Accordingly, no cl-aims remain against Hee or Ota.

On August 10, 2006, this court dismissed the S 1983

cl-ai-ms asserted in Counts I and II of the First Amended

Complaint, ruling that, in light of Gonzaqa University v. Doe,

536 U.S. 273 (2002), Pl-aintiffs may not enforce the Admission Act

through S 1983. See Order Dismissing Action (Aug. 10, 2006).

The court al-so dismissed the Equal- Protection cl-aims asserted in

Counts I and II, ruling that Plaintiffs had not alleged that they

had been treated differently than simíIarIy situated people. Id.

F'inal I r¡- f he court determined that Counts III and IV of the First

Amended Compl-aint asserted state law claims and declined to

êr¿êrr-r qê qrrnnl cmenf e'l ìrrri 96!i6tion over those claims. Id. TO

the extent Pl-aintiffs hrere attempting to seek decfaratory relief

under S 1983, the court dismissed the federal- claims asserted in

Count IV based on Gonzasa. Pl-aintiffs appeal-ed. See Notice of

Appeal (Aug. !6, 2006) .

On appeal, Plaintiffs did not chal-J-enge this court's

dismissal- of their Equal- Protection cl-aims or their state law

I
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claims. See Memorandum in Opposition to OHA Defendants' Second

Motj-on for Summary Judgment (May 22, 2008) ("On appeal,

Pl-aintiffs did not appeal- this court's dismlssal- of their equal

protection claim, of claims against Defendants HEE and ODA Isic]

nor state l-aw cl-aims asserted in Count IIf .") Plaintif fs did

chal-lenge this court's dismissal of the S 1983 claims asserted in

Counts I and II and contended that Count IV souqht a declaration

pursuant to S 1983 that the current OHA trustees o\^/e native

Hawaii-ans a duty of loyalty under sectj-on 5(f ) of the Admission

Act. See 2006 W.L. 4109553, Appellants' Opening Brief, No. 06-

16625 (Dec. 18, 2006).

On December 19, 2001, the Ninth Circuit reversed this

court's determination that Gonzaqa forecfosed Plaintiffs' S 1983

claims. The Ninth Circuit held that, âs alleged beneficiaries of

fhe nub'l ir: trnsf - the natirrg Hawaiian Plaintiffs have "an

individual right to have the trust terms complied with, and

therefore can sue under S 1983 for víol-ation of that risht."

Day, 496 F.3d at 1039. The Ninth Circuit noted, "VioÌatlons of

l-h'ie rinh.l- mâ\/ inn'lrrda rt*- minimum, wrongs of the type of which

f'\:rr ^^mn-l 1i ñô. ownanrìi J_ trra af flrnrìc fnr nrlrn^eâq na]- ênrrmôr:l- arluqy \-LrlttPIo.f,rlù. çAyçrruJuu!ç v! !urruÐ !v! yu!I/vÐçÐ l¡vL çtIutttELdLEu

,rnrrar € q /f \ " Id. The Ninth circuit l_eft it to this court ..to

'i nJ_ ernret f hosa € q lf \ n,rrnOSeS tO determine in the f irStr v \!/ -yq!-y

instance not only whether Day's allegations are true, but also

whether the descríbed expenditures in fact violate S 5 (f) . " W
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As Pfaintiffs' state l-aw cl-ai-ms had been dismissed and Pl-aintiffs

had not appealed their dismissal, the Ninth Circuit made it cl-ear

that this court is to determine only whether OHA is violating

federal- law. See id. That is, this court must onJ-y determine

whether OHA's actions comply with any of the five enumerated

ntlrnôsês of l-ho nrrl-rl'i¡ l-rrrqf r:reatecl hrz section 5lf) Of theyuvr¿v uvv vl, v \!/

Admission Act, not whether state l-aw requires OHA to use the

nrlrl'i r: trust solelr¡ for fhe benefit of native Hawaiians.

II]. SUMMARY JUDGMENT STANDARD.

Effective December L, 2001, RuJ-e 56 (c) of the Federal

Rul-es of Civil- Procedure has been amended. Summary judgment

shaÌ1 be granted when "the pleadings, the discovery and

disclosure materials on file, and any affidavits show that there

is no genuine issue as to any material fact and that the movant

is entitled to iudqment as a matter of la\n/." Fed. R. Civ. P.

56 (c) (effective Dec. 1-, 2007) . "The J-anguage of Rul-e 56 has

been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make styJ-e and

terminol-ogy consistent throughout the rul-es. These changes are

intended to be stylistic onl-y." RUJ-e 56 Advisory Committee

Notes , 2001 Amendments. Because no substantive change in Rul-e

56 (c) was intended, the court interprets the new rul-e by applying

precedent related to the prior version of Rule 56 (c) .
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One of the principal purposes of summary judgment ís to

i clenf i fi¡ and rì'i snnse nf fer-l- rr:l'l rz rrnqrrnngfted C]_aimS andu¿¡r uI/y,

defenses. Cel-otex Corp. v. Catrett, 4f7 U.S. 3I1 , 323-24 (1986)

"Only admissibl-e evidence may be considered in deciding a motion

for summary judgment." Mill-er v. Gl-enn Miller Prods., Inc. , 454

F.3d 915, 9BB (9tn Cir. 2006). Summary judgment must be granted

^-^'i -^È -È-' F'.-È 'tr-'i 1 ^ to demonstrate f acts to establish whatogarlrù L o. IJa! Ly Lrrd L !ct_LI>

will be an essential- el-ement at trial-. See Celotex, 411 U.S. at

323. A moving party has both the initial burden of production

and the ultimate burden of persuasion on a motion for sunmary

judgment. Nissan Fire ç Marine Ins. Co. v. Fritz Cos., 2I0 F.3d

1099, L702 (9th Cir. 2000). The burden initially fal-l-s on the

mnr¡'i ncr rlã11- rz 1- n 'i denf i frz f of the COUft "those norf ions Of the

materials on file that it believes demonstrate the absence of anv

genuine issue of material facL." T.Vù. El-ec. Serv., Inc. v. Pac.

El-ec. Contractors Ass'n, 809 E.2d 626,630 (9tn Cir. 1987)

t¡iri nn r-ar^f ^=ë_Çglp-_, 4J7 U.S. at 323); accord MiÌler, 454\ vf er¿¡v

at 981 . "A fact is material- if it coul-d af fect the outcome

the suit under the governing substant.ive lar,v." Milfer, 454

at 981.

On a sunmary judgment motion, "the nonmoving party's

evidence is to be believed, and all justifiable inferences are to

be drawn in that party's favor." MilÌer, 454 F.3d at 9BB

(quotations and brackets omitted) .

3d

3d

tr

of

F'

10
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IV. ANALYSIS.

A. OHA Trustees Named As Defendants fn their
Individual Capacities Are Entitl-ed To Summary
Judgement on the Merits of the S 1983 Claims
A.ssertecl in Count T-

The state l-aw claims having been dismissed, Count I of

the First Amended Compl-aint has been pared down. StiII in issue

are damage cl-aims brought under 42 U.S.C. S 1983, which provides:

Every person who, under col-or of any statute,
ordinance, regulation, custom, or usage, of
any State or Territory or the District of
Col-umbia, subjects t or causes to be
subjected, any citizen of the United States
or other person within the jurisdiction
thereof to the deprivation of any rights,
privileges, or immunities secured by the
Constitution and laws, shall be l-iabl-e to the
party injured in an action at J-aw, suit in
equity, or other proper proceeding for
redressf except that in any action brought
against a judicial officer for an act or
omission taken in such officer's judicial
capacity, injunctive rel-ief shall not be
granted unl-ess a decl-aratory decree was
viol-ated or declaratory rel-ief was
unavail-abl-e. For the purposes of this
section, any Act of Congress applicable
excl-usj-vely to the District of Columbia shall-
be consi-dered to be a statute of the Distríct
of Col-umbia.

Pfaint.iffs cl-aim that the OHA trustees named as

Defendants in their individual capacities are individually l-iabfe

for their al-leged misuse of public trust funds. Count f asserts

that the OHA trustees violated the provisions of the trust

created by the Admission Act when they expended trust funds to

(1) support the Native Hawaiian Government Reorganization Act of

11


